








or sulfuric acid, also known as acid mine drainage 
(AMD). Acid from the mine waste and overburden 
cause heavy metals to be dissolved and deposited 
in the water, which causes a ferrous bacteria to ac-
cumulate or armor the stream bottom, making it 
uninhabitable for fish or wildlife. In the Hurricane 
Creek basin, we have many examples of AMD from 
past mining as well as current operations.

Twenty-five years ago, Hurricane Creek was in-
cluded on the 303(d) list, a list of impaired streams 
not meeting designated use classification, for mine 
tailings, Ph imbalance, iron, aluminum and oth-
ers. The Alabama Department of Environmental 
Management (ADEM) was charged to complete 
the total maximum daily loads (TMDL) showing 
the amount of pollutants allowed to be permitted. 
ADEM sat on it for 20 years until Alabama Rivers 
Alliance and Friends of Hurricane Creek/Hur-
ricane Creekkeeper sued the U.S. Environmental 
Protection Agency’s Region 4 to force ADEM to 
comply. EPA performed the survey but when the 
process was completed, we still faced another di-
lemma: how to implement the reductions?

There are five coal permits up for “voluntary re-
vocation and renewal.” A 30-day notice and com-
ment period is associated with each. None has 
been answered and no reissuance has occurred. 
Drummond Coal Co. has been in comment since 
December 2006. ADEM refuses to deny or is-
sue the permit and claims that they are waiting 
on judgment on another case we filed years ago 
against Tuscaloosa Resources Inc. ADEM accepted 
a permit “voluntary revocation and re-issuance” 
while the final appeal was under way. Four Repub-
lican judges voted unanimously to overthrow the 
permit. ADEM reissued anyway, starting the entire 
process all over again.

Dam failures occurred at one local coal mine 
when tons of dirt and trees used for a temporary 
dam blew out and inundated the creek with ex-
tremely turbid water and woody debris. No fines 
were issued. 

A few years later, a concrete dam failed, dump-
ing millions of gallons of acidic water into Hur-
ricane Creek. Most strip mines in our area are in 
acidic veins that produce hot or contaminated wa-
ter. During the spill, millions of gallons of this wa-
ter was released into the creek. Testing would have 
given us some indication of the expected impact to 
fish and wildlife. Neither ADEM nor Alabama Sur-
face Mining Commission (ASMC) brought sample 
bottles to the spill site for testing so no Ph test was 
done on the coalmine failure. 

It was quite obvious from an aerial view that the 
spillway was not constructed with steel reinforce-
ment as the permit required. When I pointed it out 
to the Mining Commission’s inspector, he stated 
that he did not know if steel was required. But 

on inspection of the permit, he found that I was 
right and it was required. A violation like that is ex-
tremely egregious and could, if enforced diligently, 
cost Black Warrior Minerals their permit. Instead 
of issuing a new violation for the infraction, the 
inspector rewrote the existing violation to include 
“failure to maintain sediment basins.”

Now there is a rock quarry operating in the pit 
with no permit at all while ADEM sits asleep at 
the wheel. 

Both Hurricane Creekkeeper and the Black 
Warrior Riverkeeper Nelson Brooke and his staff 
are now deep in the fight for accountability in 
the mining industry here. While we are both out 
gunned by the courts and industry, we continue 
to change things with each lawsuit. We will take 
back our creek and river, and give them back to our 
communities in better shape than we found them. 
That’s the Waterkeeper promise around the world, 
and we plan to keep it.

Recent Rollbacks: 
 EPA and the Army Corps issued a new rule making it legal to 

dump “fill material” directly into waterways. With a simple 404 
Permit from the Army Corps, they simply changed the definition of the term “fill” to 
signify compliance with the Clean Water Act. This rule meant that the Army Corps 
of Engineers could loosen its mitigation standards for waterways destroyed by 
mountaintop mining.

 The U.S. Department of Interior’s Office of Surface Mining (OSM) 
proposed significant changes to the “Stream Buffer Zone Rule.” 

The existing rule specifically precludes mining activities within 100 feet of a perennial 
stream or an intermittent stream without a variance. OSM’s proposed changes would 
exempt the most devastating surface mining activities from coverage under the 
requirement, allowing for the creation of valley fills and huge coal-slurry waste ponds. 

 The Bush administration reversed a rule authorizing the Bureau 
of Land Management to deny mining operations on federal 

lands if the operations could cause “substantial irreparable harm” to 
resources and were unable to be mitigated.

 The Interior Department overturned a policy allowing only a 
5-acre waste site for every 20 acres of mining activity, in favor of 

a policy that did not limit the size of mining waste sites.

Acid mine drainage can cause 
devastating effects on stream 
bottoms, creating a toxic 
environment for fish and 
wildlife.
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The Muddy Waters  
of the Wabash

By Rae Schnapp, Wabash Riverkeeper

The quality of water in our rivers and lakes is a re-
flection of the way we use our land. The Wabash 
River drains nearly 24,000 square miles — pre-
dominantly made up of agricultural landscape — of 
Indiana, Illinois and Ohio. Meandering more than 
500 miles through a broad flat floodplain that is 
mostly planted in corn and soybeans, floodwaters 
reached four miles wide earlier this year.

When the first white settlers appeared in the 
Wabash River valley, they began clearing the native 
forests to grow crops. In an effort that continues to 
this day, farmers installed intricate field drainage 
systems of pipes and ditches to remove water from 
cropland more quickly, destroying nearly all of our 
legendary wetlands and dramatically changing the 
character of the river. 

In 1845, Indiana artist George Winter chronicled 
the degradation of the river that once sparkled with 
such clarity that you could see schools of fishes in 
its depths to a river that ran brown because of the 
soil washing off the land. He lamented that “clear-
ing the country has had a striking effect — the 
beautiful islands … are beginning to wash away 
under the influence of the greater volume of wa-
ter that fills the banks and increased rapidity of the 
current of the river.” 

Today, in spite of reduced tillage methods and 
erosion control measures, the river is still threat-
ened by agricultural practices. Headwater streams 
often appear as a pipe or ditch in a farm field. These 
conveyances carry water away from the fields, but 
they also exacerbate flooding and carry away top-
soil, fertilizer, pesticides and bacteria. While fertil-
izer runoff from the Wabash and other Midwestern 
rivers causes oxygen depletion and fish kills (like 
the hypoxic or “dead zone” in the Gulf of Mexico), 
the bacteria are a special concern because they can 
make our rivers unsafe to touch. 

Bacteria are an indication that sewage is present 
in our streams. The Clean Water Act requires that 
human sewage be treated for pathogen removal, 
but less straightforward requirements exist for ani-
mal manure. 

We now have vast acreages of grain crops that 
supply a livestock industry promoting factory-style 
production facilities known as concentrated (or 
confined) animal feeding operations. While Mid-

Agricultural 
Nonpoint 
Source Pollution
According to EPA, agricultural pollution is the No. 1 source 

of declining water quality in rivers and lakes, the second 

largest source of impairments to wetlands, and a major 

contributor to the contamination of estuaries and ground-

water. Diffuse agricultural runoff (known as nonpoint source 

pollution) includes runoff from barnyards, pastures, range-

land and cropland; return flow from irrigation; and wet and 

dry atmospheric deposition. Silviculture, or logging, also 

contributes significant sediment loads and changes the tem-

perature of rivers and streams that have lost forest canopy.

There are four principal pollutants from nonpoint 

source agriculture: sediment, nutrients, pesticides and 

organic matter. 

Sediment chokes wildlife, impairs the respiratory func-

tion of aquatic organisms, hinders reproduction and inter-

rupts the predator-prey relationship. Pesticides such as 

insecticides, fungicides and herbicides are poisons applied 

to soil, crops, structures and even animals to control pests. 

And when pesticides reach our waterways, they can be just 

as toxic to both aquatic vegetation and fish. Massive fish 

kills are often associated with pesticide pollution. 

Organic matter, such as manure and crop debris, reduces 

dissolved oxygen levels in water; can adversely affect the 

taste, odor and color of drinking water; and may contribute 

to or exacerbate nutrient enrichment problems. Manure is 

also a source of pathogens. Feces can contain antibiotics, 

hormones and other pharmaceuticals used to prevent or treat 

infections, regulate reproduction, and increase rate of growth, 

salts and toxins. These contaminants and others carried in 

feces may be directly deposited into waterbodies or end up 

there after the gross misapplication of manure to farmland. 

Many family farmers have shown that we can have good, 

high-quality food without damaging our environment. We 

should learn from their example.

{issue #8}
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western farms have always had livestock, these 
industrial-scale livestock operations limit market 
access for small producers and concentrate mil-
lions of gallons of manure in a small area, leading 
to disposal problems. 

Animal manure is typically stored in huge pits 
until it can be spread untreated on farmland. It 
has fertilizer content but differs from commercial 
fertilizer in that it contains pathogens and high 
levels of phosphorus, a fact ignored by most regu-
lations. Many industrial livestock operations also 
use low doses of antibiotics to speed growth, which 
can result in the emergence of antibiotic-resistant 
disease organisms. And local health departments, 
concerned citizens and watershed managers have 
little access to information about where manure is 
being spread.

Untreated manure is currently being spread on 
thousands of acres of Midwestern farmland and its 
use is growing as the costs of commercial fertil-
izer continue to rise. Spreading manure over more 
acreage should help ensure that it is spread at rates 
that will reduce the potential for nutrient runoff, 
but it will also increase the number of people ex-
posed to the air emissions and pathogens that can 
threaten public health.

Thanks to a grant from the McKinney Family 
Foundation, the Wabash Riverkeeper is training 
volunteers to help document the extent of agri-
cultural runoff and its contribution to pollution in 
the Wabash River system. This information will be 
used to encourage enforcement of existing envi-
ronmental laws and to strengthen those that are 
not protecting the health of rural communities. 
At the same time the Wabash Riverkeeper pro-
motes local food and develops networks to con-
nect farmers with consumers and support a more 
sustainable agricultural system. 

Our next president should hold the agribusiness 
industry responsible for their waste management 
practices. Manure should be treated to remove 
pathogens in a manner similar to human sewage, 
then land-applied at realistic fertilizer rates for both 
nitrogen and phosphorus. As a public health mea-
sure, non-therapeutic uses of antibiotics should be 
banned, as recommended by the Union of Con-
cerned Scientists and Physicians for Social Respon-
sibility. And the industry should disclose its waste 
disposal practices so that health officials and wa-
tershed specialists can track any water pollution or 
health problems that emerge. No other industry sec-
tor gets to treat its waste disposal as a trade secret!

Further, policies should be put in place to en-
sure that rural communities have a stronger voice 
in determining the types of agricultural systems 
they want to develop. For too long, the industry 
has been hiding behind a nostalgic image of fam-
ily farmers while putting true family farmers out of 

business with unfair market practices. More sus-
tainable economies can be developed by engaging 
local farmers in raising crops that can be eaten by 
people in nearby cities and towns, and keeping the 
profits within the community.

Recent Rollbacks
 The United States Department of Agriculture (USDA) is failing 

to implement and enforce critical wetland and highly erodible 
land conservation provisions of the 1985 Food Security Act. A General 
Accounting Office’s (GAO) 2003 report revealed that almost half of the Natural 
Resources Conservation Service (NRCS) offices do not implement key conservation 
compliance provisions designed to control erosion or prevent wetlands loss. Flaws in 
NRCS’s oversight monitoring put into question USDA’s claim that 98 percent of the 
nation’s cropland tracts subject to the conservation provisions are in compliance.

 GAO found that the Farm Service Agency waived NRCS’s 
noncompliance determinations about 61 percent of the time 

during crop years 1993 through 2001. The frequency and lack of data support for 
these waivers undermines NRCS’s enforcement efforts, resulting in a loss of wetlands 
and increased erosion from agriculture. 

 The Bush administration’s final “Application of Pesticides to 
Waters of the United States in Compliance with FIFRA” rule 

does not adequately protect water quality from agricultural pesticide 
pollution. This rulemaking is based on an assumption that a pesticide is not a 
pollutant, even though pesticides are clearly poisons. The rule puts American water 
resources, including water used for human consumption, animal consumption and 
irrigation in jeopardy from virtually unrestricted pesticide applications.

Agricultural pollution is the 
second largest source of 
impairments to wetlands and 
a major contributor to the 
contamination of estuaries 
and groundwater.
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California Takes  
a Stand for  
Ocean Protection
By Linda Sheehan, Executive Director, California 
Coastkeeper Alliance

While the debate rages in Washington, D.C., over 
Rep. Sam Farr’s H.R. 21 and Sen. Barbara Boxer’s 
National Ocean Protection Act, the lawmakers’ 
home state has been implementing its own Cali-
fornia Ocean Protection Act (COPA) for the last 
four years.

California enacted COPA to create a rational and 
coordinated approach to protecting and conserv-
ing the state's precious ocean resources and coastal 
waters. Under the oversight of COPA’s Ocean Pro-
tection Council, the state is developing guiding 
principles for all state agencies to follow, consistent 
with existing law. These principles must “incorpo-
rate ecosystem perspectives into the management 
of coastal and ocean resources” and must guide 
governance of our coast and ocean “by principles 
of sustainability, ecosystem health, precaution, rec-
ognition of the interconnectedness between land 
and ocean, decisions informed by good science … 
and public participation in decision making.”

COPA logically extends its reach inland to coast-
al watersheds, finding that “[t]he ocean ecosystem 
is inextricably linked to activities on land.”

The Ocean Protection Council consists of some 
of the state’s top decision makers including the Sec-
retary for Resources, the State Lands Commission 
Chair, and the Secretary for Environmental Protec-
tion. Supported by strong, continuous advocacy 
by the California Coastkeeper Alliance and the 12 
other California Waterkeepers that span the entire 
coastline, the council has taken landmark action 
on a variety of issues affecting coastal and ocean 
health. Many of these are issues for which Califor-
nia’s Waterkeepers already exercise a state leader-
ship role. Among other things, the Ocean Protec-
tion Council has taken on pursuant to COPA:

Phasing out devastating impacts caused by •	
coastal and bayside power plants that still use 
once-through cooling systems;

Promoting low-impact development to reduce •	
stormwater pollution and improve coastal 
ecosystems;

Ocean 
Protection
Two major ocean commission reports — the independent 

Pew Ocean Commission report in 2003 and the federal 

U.S. Commission on Ocean Policy report in 2004 — rec-

ognized that the continued ecological decline of our public 

seas represents a major threat to the U.S. economy, secu-

rity and environment. Unfortunately while they produced 

hundreds of recommendations for commonsense-based 

solutions, few have been acted on by the national govern-

ment during the Bush years.

Some of the world’s most essential fisheries are in steep 

decline due to the effects of climate change, poor water 

quality, overharvesting and destructive fishing practices. 

Our coastal oceans are particularly hard hit, as are the fish-

ing families and communities that depend on these waters. 

Global climate change has altered the chemistry of the 

sea. The ocean itself is becoming more acidic, unknowingly 

attacking the calcium based shells of corals, clams, oysters 

and plankton. Our coastal waters are polluted with nutri-

ents, disease, toxic metals and more, creating dead zones 

such as the one at the mouth of the Mississippi River, 

which has grown to the size of the state of New Jersey and 

is now deprived of oxygen and life as a result of runoff 

from poor agricultural practices throughout the grain belt.

Research and experience from around the world has 

shown that monitored traditional fishery management 

— in combination with ecosystem-based management 

and marine protected areas— are key to both sustainable 

fisheries and protection of our natural heritage and eco-

systems. Without this approach to our living seas, we will 

continue to see the deterioration of our coasts and oceans.

The U.S. Commission on Ocean Policy and the Pew 

Oceans Commission concluded that ecosystem-based 

management is an important tool in protecting ecosystems 

and a sustainable harvest from our ocean. They gave us 10 

years, five have already passed. We must act now before 

the systems that support us fail.

{issue #9}
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Reducing marine debris, most recently •	
through its July 2008 Ocean Litter Implemen-
tation Strategy;

Implementing model programs for coordinat-•	
ed, inter-agency enforcement of coastal water 
quality laws;

Funding extensive monitoring needed for the •	
development and assessment of California’s 
evolving, coast-wide network of marine pro-
tected areas.

The council is in the process of developing a 
program for restoring California’s historic salmon 
runs, an area important to California’s Waterkeep-
ers. The council has also reached beyond Califor-
nia to create regional partnerships with Oregon 
and Washington. In July 2008, the three-state part-
nership released a plan to implement the ground-
breaking 2006 West Coast Governors’ Agreement 
on Ocean Health. The California Coastkeeper Al-
liance worked to shape the plan to ensure that the 
state moves swiftly to protect and restore the health 
of California’s world-renowned coast and ocean.

The ultimate success of the council will de-
pend on the extent to which California chooses to 
move away from the current fragmented system 
of managing by single issues, and toward coor-
dinated, ecosystem-based management that rec-
ognized the inter-connectedness of land and sea. 
True integration means that the state’s — and our 
own — actions must not simply be about protect-
ing the ocean so that humans can use it, but also 
protecting the health of the ocean and its inhabit-
ants for themselves. 

In passing and aggressively implementing the 
Ocean Protection Act, California is demonstrating 
to federal lawmakers that it is indeed possible to 
bring to life a larger vision of integrated manage-
ment. The California Coastkeeper Alliance and 
California’s Waterkeepers are hard at work making 
that vision a reality.

Recent Rollbacks
 President Bush wins one blue asterisk for establishing the 

Papahanaumokuakea Marine National Monument in Northwest 
Hawaii. However, his administration has more typically supported offshore oil drilling, 
gutted Clean Water Act provisions, enforcement and funding, resulting in increased 
polluted runoff into U.S. coastal waters, and suppressed climate change findings by 
federal agencies, including findings on the devastating effects of global warming on the 
marine environment.

The California Coastkeeper Alliance is working to ensure that 
the state moves swiftly to protect and restore the health of 
California’s world-renowned coast and ocean.
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Confronting the 
Hazards of Inequality

By Earl L. Hatley, Grand Riverkeeper 

In 1997, the U.S. Environmental Protection Agency 
declared Ottawa County, Okla., an Environmental 
Justice area. Located in the northeastern part of 
the state, the county is part of the Tri-State Mining 
District, one of the largest and most contaminated 
areas of the country, with 500 square miles of aban-
doned lead and zinc mines in parts of Kansas, Mis-
souri and Oklahoma.

The Tar Creek Superfund Site is the Oklahoma 
portion of the district, covering 47 square miles. 
There are nine small tribes in Ottawa County, 
along with the Cherokee Nation whose lands are 
within the Grand River Watershed. All 10 tribes 
are affected by the toxic heavy metals polluting the 
watershed and riparian areas. This part of north-
eastern Oklahoma has one of the lowest median-
income levels in the state. 

The Grand River contains three hydroelectric 
dams, creating three large lakes on the river sys-
tem. The first lake, Grand Lake O’ the Cherokees, 
has been a sink for heavy metals since the dam was 
built in 1940. The Oklahoma Department of Envi-
ronmental Quality (ODEQ) has issued a fish con-
sumption advisory for the Oklahoma portions of 
the Spring and Neosho rivers (the two main arter-
ies creating the Grand River) due to lead contami-
nation. The advisory only includes nongame fish 
such as carp and drum, which are both commonly 
eaten by Indian peoples and low-income subsis-
tence users.

To add insult to injury, ODEQ issued a state-
wide fish consumption advisory for all predator 
fish due to mercury pollution in 2007. Predator 
fish includes small and large mouth bass, black 
bass and crappie, the most popular subsistence 
fish in the area.

The Grand Lake is surrounded by six coal-fired 
power plants within a 60-mile radius. Prior to the 
Bush administration, EPA studies estimated that 
up to 14 percent of mercury emitted by coal burn-
ing power plants are deposited within 30 miles of a 
plant. Recent modeling results from the Great Lakes 
found that approximately 48 percent of the mercu-
ry in Lake Michigan came from sources within 60 
miles of the lake, and coal combustion in the U.S. 
was found to be the predominant source contribut-
ing to mercury deposition in the region. Moreover, 

Environmental 
Justice
Inevitably, society’s wastes flow toward communities debilitat-

ed by high illiteracy, unemployment and low voter registration. 

These communities have become toxic dumping grounds 

while receiving few of the safeguards that prudence and de-

cency demand, but which only political power can obtain.

Environmental injustice is morally equivalent to any 

other form of racism — it has immediate adverse effects on 

people’s health and, in the longer-term, destroys the cultures 

and vitality of our most vulnerable communities. Above all 

else, pollution is a violation of human rights.

In 1992, EPA acknowledged that low-income and minority 

populations shouldered the greatest environmental risks and 

that the application of environmental controls and enforce-

ment follows racial lines. In the past 15 years, researchers 

have compiled evidence of unequal protection from the law, 

shoddy cleanups of toxic sites, and minority and low-income 

communities being stuck with our worst polluting facilities. 

These communities and all Americans are paying an unac-

ceptable price:

A 1999 Institute of Medicine study concluded that low-in-

come and minority communities are exposed to higher levels 

of pollution than the rest of the nation and experience certain 

diseases in greater numbers than more affluent communities.

In 2000, the Dallas Morning News and University of Texas-

Dallas reported that nearly half (870,000 of the 1.9 million) of 

the nation’s housing units for the poor, mostly minorities, sit 

within a mile of factories that reported toxic emissions to EPA.

In 2001, the Center for Health, Environment and Justice 

reported that more than 1,200 schools — serving 600,000 

low-income and minority students in Massachusetts, New 

York, New Jersey, Michigan and California — are located 

within half a mile of federal Superfund or state-identified 

contaminated sites.

In 2003, the U.S. Commission on Civil Rights concluded 

that “minority and low-income communities are most often 

exposed to multiple pollutants and from multiple sources.” 

{issue #10}
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studies show that at least five years are required for 
fish to become safe for human consumption, once 
mercury sources are greatly reduced.

The toxic heavy metal pollution in the Tri-
State Mining District will take decades to repair. 
Regarding the mercury pollution, however, the 
Grand Riverkeeper is working with coalitions on 
a statewide level to force ODEQ to adopt stricter 
regulations than the EPA’s proposed Clean Air 
Mercury Rule, which would allow coal-fired pow-
er plants until 2018 to reduce their mercury emis-
sions by 70 percent. 

In response, EPA was sued by 16 states, Water-
keeper Alliance and several national groups who 
argued for a stricter timeframe for a 90 percent re-
duction and against the Cap and Trade measure in 
the proposed regulation. The EPA lost the suit and 
may appeal.

The State of Oklahoma has now taken the ap-
proach to table rule making, in favor of collecting 
stack emission for one year. This idea gets them off 
the hook while they “wait to see what EPA does.” 
With polluted streams filled with fish unsafe to eat, 
tribal and low-income people who rely on hunting 
and gathering for additional protein are enduring 
extreme hardship, a genocide of sorts — or more 
accurately, perhaps, ecocide. 

Last winter, our coalition convinced govern-
mental authorities not to approve a coal-fired 
plant in an area with several tribes. Citing global 

warming as the chief reason for disapproval, the 
action prompted the Grand River Dam Authority, 
which operates the hydro-dams on Grand River, 
to purchase an existing natural gas-fired plant in-
stead. Not a total victory, but still a decision that 
is better for us. Presently, there are two more pro-
posals for plants in southeastern Oklahoma and 
the coalition is working with groups from Arkan-
sas to stop this action.

Recent Rollbacks
Dr. Robert Bullard, author of Toxic Wastes and Race in the United States, the seminal 1987 
report on environmental justice, recently testified at the first-ever Senate hearing on 
Environment Justice, citing ongoing failures by the federal government:

 In 2005, the U.S. Government Accountability Office (GAO) 
criticized EPA for its handling of environmental justice issues 

when drafting new clean air rules. 

 In 2004, and again in 2006, EPA’s Inspector General chastised 
the agency for failing to consider environmental justice in 

important decisions.

 In 2007, the GAO criticized EPA’s handling of contamination 
from the spill of oil, industrial chemicals and other hazardous 

materials in post-Katrina New Orleans and Gulf Coast communities.

Inner-city pastoral: A swan 
swims by a garbage boom on 
the Bronx River.
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way 
forward

{Issue #1}
Restore 
Protection
Support the Clean 
Water Restoration Act 
(H.R. 2421).� CWRA clearly 
defines Congress’s original 
intent to protect U.S. waters 
and removes the confusion 
caused by the SWANCC 
and Rapanos decisions. 
This new definition has 
the potential to once again 
place our nation’s precious 
water resources back under 
federal protection, where 
they belong. Accordingly, 
any guidance by EPA or the 
U.S. Army Corps of Engi-
neers regarding SWANCC 
and Rapanos should be 
rescinded and rewritten 
to reflect the protection of 
the maximum amount of 
resources possible. 

Reverse the 2002 
changes to the “Fill 
Rule” by EPA and 
USACE.� This will pre-
vent the Corps from using 
404 permits to allow the 
discharge of waste to fill 
lakes, rivers, streams and 
wetlands. The Clean Water 
Protection Act (H.R. 2169) 
clarifies the definition of fill 
material to limit the amount 
of industrial materials, 
specifically mining materials 
and debris, which may be 

released into U.S. waters. 
Passage of this bill will 
strengthen the CWA and 
help protect and restore 
America’s water resources.

Ensure that all proj-
ects impacting wet-
lands undergo a strict 
permitting process.� 
Federal agencies tasked with 
overseeing the protection 
of these waterbodies, such 
as the EPA, Fish & Wildlife 
Service (F&WS), and the 
USACE, must have budgets 
that reflect staff needs, fund-
ing for restoration projects 
and enforcement capacity.

Institute a net-gain 
policy to repair the 
damage incurred by 
the Bush administra-
tion.� EPA must eliminate 
the wetlands mitigation 
crediting program and 
restore a policy that requires 
no net loss of the specific 
affected wetland. The new 
administration must also 
develop a net gain policy to 
repair the damage and re-
vitalize America’s wetlands 
and watersheds.

01

“If we don’t start 
treating our water 
resources as finite 
and precious, we’ll 

soon be dealing 
with a water crisis 
that will destroy 
communities ... 
encompassing 

multiple millions  
of people.”

Tom Ford,  
Santa Monica Baykeeper

the

{Issue #2}
Enforcement
Increase EPA enforce-
ment funding to at 
least $550 million.� Cuts 
in enforcement funding have 
led to fewer inspections of 
facilities and fewer resources 
for prosecuting environmen-
tal crimes. Due to continued 
rates of high noncompliance 
with the Clean Water Act, the 
next president should pro-
pose a significant increase in 
EPA’s enforcement funding 
and work to pass that bud-
get through Congress. 

Establish a fund for 
the deposit of en-
forcement fines and 
penalties to be used 
for enforcement and 
compliance activities.� 
These funds should not be 
deposited in the general 
Treasury. Congress should 
also require EPA to recover 
the full economic benefit 
of noncompliance when it 
seeks penalties so that it 
does not “pay to pollute.” 

Strengthen authority 
of citizens to enforce 
the CWA. �In Gwaltney 
of Smithfield v. Chesa-
peake Bay Foundation, the 
Supreme Court held that 
section 505 of the CWA 
does not allow citizens to 

While Waterkeepers fight for 
clean water at a local level, the 
President of the United States 
and the federal government have 
critical roles to play in making sure 
existing environmental laws and 
regulations are enforced and new 
ones are created.
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Low Impact Development 
and which include numeric 
effluent limits, meaningful 
monitoring requirements 
and measures necessary to 
comply with TMDLs and 
water quality standards.

Address the impacts of 
increased peak runoff 
volume from impervi-
ous surfaces created 
by development.� Pres-
ently, EPA does not control 
this in stormwater permits 
in many states. These 
impacts are larger and 
longer-lasting than runoff of 
sediment from construction 
sites. EPA should require 
stormwater permit holders 
to maintain pre-develop-
ment peak flows for up to 
100-year flood events.

{Issue #3}
Stormwater 
Runoff
Require the incorpora-
tion of numeric effluent 
limits into municipal, 
industrial and con-
struction stormwater 
permits,� along with effec-
tive monitoring to demon-
strate compliance with these 
limits, and the adoption of 
Low Impact Development 
strategies for preventing 
erosion and sediment loss 
before the opportunity for 
discharge arises. 

Reform permitting reg-
ulations and guidance� 
to clarify that stormwater 
discharge permits must 
include meaningful alloca-
tions under Total Maximum 
Daily Loads and sufficient 
additional effluent limits 
when needed to comply with 
Water Quality Standards.

Develop meaningful ef-
fluent limitation guide-
lines.� In light of the court 
ruling secured by Waterkeep-
er Alliance and NRDC, this 
would serve as a minimum 
stormwater allowance for any 
construction activity while 
retaining state authority to 
increase the limit. 

Formally recognize 
municipal stormwa-
ter runoff� as a sig-
nificant problem neces-
sitating compliance with 
water quality standards and 
numeric water quality-based 
effluent limits. 

Issue new Industrial 
and Construction Gen-
eral Permits to advance 
stormwater prevention 
and treatment require-
ments.� Permits should also 
include reliance on non-
traditional practices such as 

maintain suits for wholly 
past violations of the Act. 
A targeted amendment to 
revise this section, making 
it clear that citizens have the 
authority to enforce the law 
against entities who either 
are in violation or have 
violated the CWA, would 
help ensure that sources of 
water pollution comply with 
the law.
 
Reevaluate EPA en-
forcement structure.� 
The majority of EPA’s 
enforcement work is done 
in the agency’s 10 regional 
offices. Regional enforce-
ment managers report to 
politically appointed regional 
administrators, creating 
varied enforcement activity 
across regional offices. This 
problem could be fixed with 
a direct-report requirement 
to EPA headquarters. 

Remove the compli-
ance assistance pro-
gram from the enforce-
ment office at EPA.� 
Currently, as University of 
Alabama Law Professor 
William Andreen notes, “the 
task of assisting regulated 
entities with compliance 
dilutes the focus of what 
should be a professional 
law enforcement office and 
siphons needed resources 
from that effort.” We agree.

Support robust en-
forcement.� The next 
president should put more 
control for enforcement 
decisions back into the 
hands of career staff. The 
president also should not 
tolerate changes in agency 
policy that would clearly 
undermine enforcement po-
sitions, and should reverse 
replacing more traditional 
enforcement mechanisms 
with unproven cooperation-
based strategies.

03

“Stormwater 
regulation has 

been Puget 
Soundkeeper’s 

No. 1 priority since 
2000. Since then, we 
have appealed every 
stormwater general 

permit issued by 
the Department of 
Ecology — often 
several times.”

Sue Joerger, Puget Soundkeeper

02

“The Waterkeeper 
brand of hard-hitting 

environmental 
enforcement 

can dramatically 
improve the 

environmental and 
political landscape 
of a contaminated 

community.”

John Lipscomb,  
Hudson Riverkeeper, 
Patrol Boat Captain
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{Issue #4}
Sewage
Improve sewage infra-
structure by prioritiz-
ing sewage system 
upgrades in the annual 
budget.� A Clean Water 
Trust Fund will proactively 
invest in America’s cities. In 
addition to a long-term sep-
arate trust fund, measures 
like those contained in the 
Water Quality Financing Act 
of 2007 (H.R. 720) and the 
Water Quality Investment 
Act of 2007 (H.R. 569) can 
also provide the necessary 
finances to support the State 
Revolving Fund program 
in helping communities 
upgrade existing wastewater 
treatment plants and allow 
them to invest in sewage 
spill prevention.

Water quality stan-
dards must be met at 
the point of discharge, 
and mixing zones and 
dilution credits must 
be banned.� Mixing zones 
are areas surrounding 
discharge outfalls that do 
not need to comply with 
the usual requirements 
that protect the aquatic 
environment because the 
pollutants are “mixing” to 
reach dilution levels that are 
considered safe. But dilu-
tion won’t solve pollution 
problems. Mixing zones are 
in reality death zones, where 
pollutants can be discharged 
at concentrations that are 
orders of magnitude above 
Water Quality Standards. 
Elimination of mixing zones 
and dilution credits via 
amendment of the CWA 
would simplify the per-
mitting and enforcement 
processes, freeing agency 
staff to work on improving 
water quality. 

Withdraw EPA’s pro-
posed blending policy.� 
While the 2005 proposed 
policy is an improvement 
on the disastrous 2003 pro-
posal, it remains far short 
of what is needed and 
what the law requires. The 
Office of Management and 
Budget (OMB) is  currently 
reviewing this policy, how-
ever, EPA should withdraw 
the proposal. 

Revive and declare 
a Sanitary Sewer 
Overflow Rule.� Since 
withdrawal of the SSO rule, 
there has been no regula-
tion of SSOs on the federal 
level. A new rule is needed 
to make clear that SSOs, 
whether they reach U.S. 
waters or not, are illegal 
— a position taken by EPA 
during many of its previous 
enforcement actions. 

End destructive and 
outdated 301(h) Clean 
Water Act waivers.� 
Congress amended the 
Clean Water Act in 1977 to 
add section 301(h), allowing 
ocean sewage dischargers 
to apply for a special waiver 
to the Act’s secondary 
treatment requirements in 
limited circumstances. Of 
the nearly 16,000 wastewater 
treatment agencies across 
the country, 32 agencies still 
operate with these harmful 
exemptions. These waivers 
must end, moving these 
sewage facilities into the 
21st century.

Wastewater treat-
ment levels must keep 
pace with population 
growth.� The U.S. popula-
tion has more than doubled 
in the last 60 years, from 
around 140 million in 1940 
to about 297 million in 2004. 
This surge in population 
means that not only must 

05

“We have to take 
aggressive action 

to protect our 
children and our 

waterways against 
continued mercury 
contamination by 
existing U.S. coal-
fired power plants. 
Future generations 
are depending on 

us to lead humanity 
away from these 

destructive practices 
and into sustainable 

investments in  
the future.”

Donna Lisenby,  
Watauga Riverkeeper

wastewater treatment plants 
upgrade to meet increasing 
pollutant removal efficien-
cies, they also must accom-
modate greater influent 
wastewater loads as well.

{Issue #5}
Mercury
Write a mercury 
control rule that 
protects Americans 
from mercury poison-
ing.� On Feb. 8, the United 
States Court of Appeals for 
the District of Columbia 
handed down a decision 
against EPA, vacating an 
anemic, industry-scripted 
Clean Air Act mercury 
non-control scheme. EPA 
must go back to the draw-
ing board and write a 
mercury control rule that 
truly complies with the law 
and protects U.S. residents 
from mercury poisoning. 

Ensure a proper 
Maximum Achievable 
Control Technology 
(MACT) standard that 
reduces emissions.� 
Proven, affordable mercury 
control systems like sorbent 
injection have consistently 
shown 90 percent reduc-
tions in emissions. The 
new administration must 
ensure that a proper MACT 
standard that contemplates 
this 90 percent reduction is 
in place as soon as possible. 
The federal government’s 
own studies already reveal 
that technologies such as 
oxidizing agents or sorbent 
injection can achieve these 
levels of reduction at a mod-
est cost to operators.

04

“Our sewage and 
drinking water 

systems may be 
less visible than our 
roads and railroads, 

but they are no  
less important.”

Cheryl Nenn,  
Milwaukee Riverkeeper

54	 Waterkeeper Magazine Fall 2008	 www.waterkeeper.org

the way forward



Lakes Basin. Communities 
can request Great Lakes 
water if they are “straddling” 
the basin lines, but must first 
meet strict water conserva-
tion measures and return 
water to the Lakes in equal 
or better condition. While the 
agreement is very strong in 
many respects, we still need 
to safeguard against the un-
regulated privatization of our 
Great Lakes for bottled water.

{Issue #6}
Diversions
Minimize water diver-
sions and protect in-
stream flows to sustain 
drinking water sources.� 
All existing and future federal 
legislation to meet water sup-
ply for urban and regional 
uses should include lan-
guage to protect and sustain 
the ecological functions, 
biodiversity and productivity 
of streams, rivers, lakes and 
estuaries. No new federal 
water withdrawals should be 
allowed until the impact on 
waterways is fully understood, 
the public has been given 
meaningful opportunity for 
input, and federal or multi-
state Compact Commissions 
are established to monitor, 
enforce and adaptively man-
age the responsible, equitable 
distribution of a stream, river, 
lake or estuary.

Undo the new federal 
“water transfer” rule.� 
This proposal is in direct 
conflict with numerous court 
decisions and essentially 
exempts from National Pol-
lutant Discharge Elimination 
System (NPDES) permitting 
any project that moves water 
from one water body to 
another, no matter how pol-
luted the discharge or how 
pristine the receiving water.

Support the New Great 
Lakes Compact.� The 
historic accord that man-
ages Great Lakes water in a 
sustainable way protects 95 
percent of our country’s fresh 
surface water. All eight Great 
Lakes states and Congress 
have ratified the compact. 
Under the Compact, and 
President Bush signed the 
compact into law on Oct. 
3, 2008., any of the eight 
state governors can veto a 
diversion outside of the Great 

06

“We need an Act 
of Congress that 

will be to instream 
flows what the Clean 

Water Act was to 
clean water in  

our rivers.”

Dan Tonsmeire,  
Apalachicola Riverkeeper

07

“Coal cannot be 
cleaned up enough 

to be a reliable 
energy source.”

John Wathen,  
Hurricane Creekkeeper

Put in place permitting 
to monitor large scale 
consumptive uses of 
Great Lakes water.� Now 
that the Great Lakes Compact 
has been passed, it is impera-
tive that the next administra-
tion plays a leadership role 
in establishing a Great Lakes 
Agreement with Canada that 
will hold Canadian Great 
Lakes provinces (Ontario and 
Quebec) to the same ground 
rules, and in ensuring that the 
eight Great Lakes states pass 
legislation that honors Com-
pact principles. The Federal 
government must also ensure 
that Compact guidelines are 
being met pertaining to both 
water diversions outside the 
Great Lakes Basin and to 
water consumption by in-basin 
users. Less than 1 percent of 
Great Lakes water is renew-
able [em dash] the rest was a 
one-time gift from the Glaciers 
[em dash] and we must protect 
these national treasures for 
current and future generations.

{Issue #7}
Coal Mining
Implement and enforce 
existing mercury and 
carbon dioxide emis-
sions laws.� The mining of 
coal, gold and other minerals 
is done at the expense of 
America’s waterways and the 
environmental damage is 
well documented. For these 
industries to be permitted to 
continue, regulations and en-
forcement must ensure that 
each industry puts human 
health, human safety, and the 
environment at the forefront.

Ensure that our Ameri-
can heritage is protected 
from mining operations.� 
There should be a complete 
ban on mining on federal 
lands and consideration of a 
ban on all mountain top min-

ing operations. At a minimum, 
EPA must return the definition 
of “fill” to its original meaning 
and revoke permits that were 
issued under the new “fill” 
definition. In addition, all au-
thority over fill determinations 
should be transferred from the 
U.S. Army Corps of Engineers 
to EPA. 

Increase the mining to 
waste ratio to 50 to 5 
(10 to 1), forcing mining 
operations to innova-
tively reduce waste.� 
For the remaining waste, we 
must have a fully funded and 
aggressively enforced Aban-
doned Mine Land Fund.

Preserve and enforce 
the Stream Buffer Zone 
Rule.� The proposed changes 
to the current rule are a step 
in the wrong direction, one 
that runs counter to both the 
letter and intent of the fed-
eral Clean Water Act and the 
Surface Mining Control and 
Reclamation Act. Because 
the existing Stream Buffer 
Zone rule is one of the very 
few remaining protections 
for vital mountain waterways, 
it should be preserved and 
enforced in its present form.

{Issue #8}
Agricultural 
Nonpoint 
Source Pollution
Amend the Clean Water 
Act to specifically re-
quire Clean Water Act 
permits for return flows 
from irrigation and 
other nonpoint sources 
of pollution.� Permits 
should also require the use 
of mandatory minimum 
management practices to 
control nonpoint sources of 
pollution, meet water quality 
standards and implement 
Total Maximum Daily Loads.
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Establish and imple-
ment numeric crite-
ria for all classes of 
waterbodies to protect 
our nation’s water 
resources from nu-
trient pollution and 
eutrophication.� States 
must be given deadlines 
to establish nitrogen and 
phosphorus criteria, which 
must consider downstream 
uses. EPA should develop 
and oversee implementation 
and enforcement of multi-
state restoration plans for 
large watersheds, such as 
the Chesapeake Bay and the 
Gulf of Mexico, where dead 
zones are expanding due 
largely to nutrient pollution. 

Clarify that pesticides 
are pollutants.� The next 
administration should 
require NPDES permits for 
pesticide applications on or 
near water and reverse the 
“Application of Pesticides to 
Waters of the United States 
in Compliance with FIFRA” 
rule to safeguard American 
water resources.

09

“The failure of 35 
years of ‘modern’ 

environmental laws 
and bureaucracies 

to protect our 
oceans have finally 
debunked the myth 

that we can care  
for the ocean  
in a vacuum.”

Linda Sheehan,  
California Coastkeeper Alliance

10

“The range of 
environmental 

injustices that tribal 
and low-income 

people confront in 
their communities 

amounts to 
genocide, or more 
properly, ecocide.” 

Earl Hatley,  
Grand Riverkeeper

{Issue #9}
Ocean 
Protection
Establish an Ameri-
can Oceans Act at the 
level of the Clean Air 
or Clean Water Acts of 
the last century.� Rep. 
Sam Farr and the bipartisan 
House Ocean Caucus and 
Sen. Barbara Boxer in the 
Senate are attempting to 
create an environmentally 
sound ocean policy frame-
work for national and region-
al management of our public 
seas. Rep. Farr’s Ocean Act 
for the 21st Century and Sen. 
Boxer’s National Ocean Pro-
tection Act are both worthy 
of support.

Create a comprehen-
sive system of ma-
rine protected areas 
(MPAs).� Networks of 
marine reserves and other 
MPAs placed strategically 
along a coastline and at sea 
can provide safe harbor for 
populations of resident and 
migrating species. Given a 
haven to grow and repro-
duce, fish or other animals 
within these reserves and 
traveling between them will 
produce more offspring and 
can even replenish fished 
populations and “reseed” ar-
eas devastated by manmade 
catastrophes such as dead 
zones and oil spills.

{Issue #10}
Environmental 
Justice
Ensure that our laws, 
enforcement and insti-
tutions recognize, un-
derstand and eliminate 
environmental racism.� 
Society must recognize that 
both economic and social 
injustices have manifested 
themselves in the unequal 
burden that America’s most 
disadvantaged communities 
have had to bear in regard 
to pollution and toxic waste. 
As we endeavor to heal 
the wounds that afflict our 
planet, we must also heal 
the inequities that divide 
our nation. 

Better, stronger en-
vironmental enforce-
ment that protects 
every community and 
every citizen from pol-
lution is the solution to 
environmental racism.� 
We must pressure Congress 
to ban the production of 
toxic materials that cannot 
be reused or recycled. We 
must push Congress to 
reinstate the Superfund tax 
to ensure that polluters are 
held responsible for clean-
ing up their toxic waste. We 
must fight to restore federal 
environmental protections 
that have been systematical-
ly stripped from the public. 
These protections will help 
us rebuild sewage plants 
and water delivery systems, 
revitalize city parks and ex-
pand public transportation. 

Congress must pass 
the equivalent of the 
Environmental Justice 
Act of 2007� to give the 
weakly implemented 1994 
Executive Order the force of 
federal law.

08

“We are not used to 
thinking of sediment 

as pollution, but 
by volume, it is the 
biggest pollution 

problem we have.”

Rae Schnapp,  
Wabash Riverkeeper

Want more 
recommendations? 

Check out the complete 
Blueprint for 

Clean Water at 
www.waterkeeper.org.
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Protection for all waters of the United States. Head-
waters, wetlands and intermittent streams are integral to the 
health of our water resources and all deserve protection. Visit 
www.congress.org to encourage your elected officials to support 
the Clean Water Restoration Act to protect all of our waters. 

Enforcement is the crux of our legal system and you 
play an integral part. You can become an agent of change 
by knowing and following the law, reporting violations in your 
community, and following up with enforcement agencies to 
make sure pollution problems are solved. Locate your state envi-
ronmental agency at www.epa.gov/epahome/state.htm.  
 
Stormwater is one of the most pervasive, yet avoid-
able, pollution problems. Everyone can do their part to 
prevent runoff at home, such as using permeable materials for 
driveways, sidewalks and patios rather than concrete or asphalt; 
using rain barrels and rain gardens to store and utilize rainwa-
ter; and maintaining a green 
yard with native vegetation to 
reduce the need for pollut-
ing pesticides and fertilizers. 
Visit www.lid-stormwater.net/
homedesign.htm and www.
wildflower.org for ideas.

Sewage generation may be inevitable, but sewage 
pollution can be stopped.  Sewage pollution contaminates 
our beaches, drinking water supplies and surface waters, but 
it can be prevented by conserving water, having septic systems 
inspected regularly, and not flushing pharmaceuticals or other 
hazardous materials down the toilet. Check out http://earth911.
org to find the best ways to dispose of these dangerous sub-
stances in your community. 

Technology exists today to prevent mercury pol-
lution from coal. Our government lacks the will to force 
coal-fired power plants to change their dirty ways. Go to 
http://coalmoney.priceofoil.org to see how much money your 
legislators have taken from the coal industry, and use the links 
to tell your elected officials to represent your interests, not the 
coal industry’s.

Diversions of instream flows are needlessly drying 
up our rivers, lakes and other water resources. We’re 
a thirsty nation, but there’s no need for waste. To conserve wa-
ter, check out www.epa.gov/watersense to find a list of certified 
water-saving products, encourage your municipality to provide 
incentives for water conservation and to seek sustainable 
sources of water for your community. For more ideas and tools, 
go to www.waterwiser.org. 

Coal mining is dirty from start to finish, but there 
are alternatives. If you’re connected to the electrical grid, 
chances are that your power comes from coal. To find your 
connection to mountaintop removal coal mining, visit www.
ilovemountains.org and then visit www.sterlingplanet.com/resi-
dential to explore the use of clean, renewable sources of energy.

Shopping wisely can reduce agricultural nonpoint 
source pollution. Corporate-farm food leaves a legacy of 

pesticides, chemical fertil-
izers and sediment pollution 
on its way to your table. By 
purchasing local, organic and 
otherwise sustainable food, 
you can reduce the ecologi-
cal footprint of your meals. 
Check out www.localharvest.

org to find farmers’ markets, family farms and other sources of 
sustainably grown food in your area.

Even if you’re landlocked, ocean protection should 
be a priority. The U.S. economy, security and environment 
depend on healthy oceans. Do your part by consuming only 
sustainably harvested seafood by using the resources at www.
mbayaq.org/cr/seafoodwatch.asp and find out how you can pre-
vent plastic and debris pollution at www.greatgarbagepatch.org. 

Everyone must commit to ensuring environmental 
justice for all. America’s poorest communities are also the 
most polluted because they are used as dumping grounds for all 
kinds of toxic waste. To see how your community stacks up, visit 
www.scorecard.org/community/ej-hotspots.tcl and contact www.
crpe-ej.org to learn how you can stop environmental injustice. w  

Call to 
Action By Janelle Robbins, Staff Scientist 

Join your local Waterkeeper program at 
www.waterkeeper.org. 

We have laid out what the next administration must do to protect our 
water resources. Here are some of the things that YOU can do: 
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